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By Stephen H. Gordon

Background

Scope of the Mental Health Problem
The scope of the mental health problem in this country is 

staggering. At any given time, an estimated 1 in 5 American 
adults—or over 43 million people—are dealing with a 
mental health issue.1 About 1 in 25 people—or 9.8 million 
people—suffer from a mental health issue severe enough 
to substantially interfere with their normal daily activities.2 
Even more alarming is the fact that the national suicide rate 
recently rose to a thirty-year high, increasing by almost 25% 
from 1999 to 2013.3

At the state level, an estimated 10% of Texans are receiving 
some sort of treatment for a mental health condition,4 and 
approximately 833,000 adults5 and 288,000 children are living 
with a serious mental health condition.6 Over 200,000 low-
income Texans are receiving the Texas Department of State 
Health Services’ help for a mental health condition.7      

In Bexar County, a recent survey indicated that 23% of 
adults living in the county had dealt with a mental health 
issue on five out of the last thirty days,8 and about 84,000 
people in the county have some sort of cognitive disability.9 
Mental illness is one of the leading causes of hospitalization 

in Bexar County,10 and on average, 133 suicides are reported 
in Bexar County per year,11 about 82 of which involve use of 
a firearm.12

Despite these numbers, many people do not understand 
either the scope of the problem or how to treat those struggling 
with mental health issues. Some believe that a mental health 
problem is just a personality trait that people can change or 
fix on their own. Others believe that mental health issues stem 
from an inherent moral weakness, and that they are immune 
from ever succumbing to mental illness.     

Misperceptions like these impede efforts to identify 
and treat people with mental health problems, and create a 
stigma around mental health treatment that prevents people 
from realizing that mental illness is a disease that, like other 
diseases, can stem from a biological or chemical source, can 
often be hereditary, and can be treated.  

Public Resources for People with Mental Health Issues
Many experts maintain that this country faces a serious 

mental health crisis that is not being adequately addressed.13 
Studies show that less than 40% of those who need help for 
a mental health problem get that help.14 A severe shortage 
of mental health care professionals in certain parts of the 
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Below is Part I of a four-part series entitled “Mental Health Issues, Mental Incapacity, and the Bexar County Court System.” This initial 
article provides an introduction to the mental health systems that affect Bexar County residents. Part II of the series will provide a detailed 
discussion of the legal procedures for initiating the civil commitment process. Part III will focus on the criminal justice process, and Part 
IV will focus on guardianship issues. Eds.

MENTAL HEALTH ISSUES, 
MENTAL INCAPACITY,

AND THE BEXAR COUNTY 
COURT SYSTEM

Part I: Introduction to the Mental Health System
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country, including Texas, exacerbates the problem.15 The 
combination of inadequate resources and failure to provide 
immediate treatment to those in need can have devastating 
consequences, such as the recent epidemic of veterans 
committing suicide and the wave of mass shootings.16 

Bexar County has a variety of public health agencies 
devoted to helping people with mental health issues, 
including the Center for Health Care Services, the University 
Health System, the San Antonio State Hospital, and the 
Audie L. Murphy Veteran’s Administration Hospital. At 
least six local private facilities offer in-patient mental health 
treatment: San Antonio Behavioral Health Clinic, Laurel 
Ridge Treatment Center, Methodist Specialty Transplant, 
Southwest General Hospital, the Nix Hospital, and Baptist 
Medical Center Hospital. Other organizations are also 
dedicated to helping people understand and deal with 
mental health problems. Some of the most prominent are the 
National Alliance on Mental Illness (NAMI), the National 
Institute of Mental Health (NIMH), Mental Health America, 
and Mental Illness Policy Organization. A full list of mental 
health support agencies and resources can be found on the 
Bexar County Department of Behavioral and Mental Health’s 
website under the “Community Resources” tab.17

Types of Mental Health Problems
Mental health problems can take several forms. Some 

types are relatively common, such as anxiety or depression, 
and these problems can range from benign to debilitating, 
depending on their frequency and severity. Less common, 
but more severe, problems can include a personality disorder 
or bi-polar disorder. The least common, and most severe, 
mental health problems are psychotic disorders, such as 
schizophrenia, schizo-affective disorder, and delusional 
disorder.

These most-serious disorders usually include periods of 
psychosis, where a person’s perception of reality becomes 
severely distorted, and these distortions of reality can cause 
the person to experience delusional thinking, paranoia, 
catatonic motor immobility, or excessive motor activity. 
People with these sorts of disorders may also hear imaginary 
voices telling them things that are illogical or fantastical, and 
even worse, telling them to take specific actions. These forms 
of psychoses can also cause individuals to act out in ways 
that are dangerous to themselves and others. Paranoia, in 
particular, can cause people to be violently aggressive, out of 
fear that they are being constantly watched and monitored—
fears that are becoming more common in our increasingly 
complex technological society.

Severity of Mental Health Issues
The severity of a person’s mental health problem or 

disability can determine whether he or she is able to handle 
the problem on his or her own, or whether professional help 
is necessary. Individuals with mild forms of neuroses or 
personality disorders may experience feelings of discomfort 
or anxiety, but may learn to manage their symptoms on their 
own. By contrast, those experiencing severe depression can 
find their daily lives totally disrupted, and may even become 
suicidal.

 Individuals with more serious mental health problems 
cannot carry out their normal daily routine without 

experiencing serious adjustment problems. They require 
professional help and proper treatment by a counselor, 
psychologist, or psychiatrist. They may also need to take 
prescription medications to control their symptoms. When 
a person is under the influence of a psychotic episode and 
hallucinating, he or she can only be controlled with the use 
of powerful anti-psychotic drugs. Under such circumstances, 
no amount of patience and reassurance can bring him or her 
back to the rational world.

Some people have the self-awareness to seek needed 
treatment on their own. Others lack the insight necessary to 
understand that they need professional help. Many people 
who develop a mental illness go through an initial period of 
denial, thinking that this type of problem can never happen 
to them. Denial complicates the process of getting people 
the treatment they need, especially in a crisis situation. Even 
people who do come to accept their diagnoses will sometimes 
stop taking their medications once they start to feel better, 
assuming that they have been cured. Before long, they 
find themselves regressing, potentially leading to another 
psychotic episode. To make matters worse, until recently, 
many health care plans did not cover treatment for mental 
illness at all. 

Mental Incapacity
In some cases, the effects of mental illness are so severe 

that they can cause mental incapacitation, depriving the 
person of the legal capacity to make his or her own decisions. 
If a mentally incapacitated person does not agree to accept the 
medical treatment necessary to help control the disorder, the 
legal system may step in and take action, and the individual 
may be hospitalized in a behavioral health care facility for his 
or her own safety, or for the safety of others, pursuant to the 
civil commitment process.

Interaction Between the Court System and Mentally Ill or 
Incapacitated Persons

Civil Commitment Process
The civil commitment process is limited to extreme cases 

in which a person is posing an immediate danger to him or 
herself or to others. The most common example of a person 
who is a danger to him or herself is a one who has attempted 
suicide or overdosed on drugs. Other cases include people 
who stop eating, sleeping, or taking care of their basic hygiene 
needs. 

Cases involving a danger to others often stem from a 
psychotic episode, where the mentally ill person has made 
direct or indirect threats of violence to another person. In 
these situations, the mentally ill person needs to be placed in 
a mental health facility for everyone’s protection, so that he or 
she can be stabilized and brought mentally under control. If it 
appears the person cannot be stabilized or will not be able to 
regain his or her mental capacity even with proper treatment, 
then appointment of a guardian may be necessary.   

Criminal Justice System
When a person goes beyond just being a potential danger 

to him or herself or to others and actually breaks the law, he 
or she may end up being arrested and charged with a crime. 
Many such crimes are relatively harmless, such as trespassing 
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or breaking into an empty building to find shelter, but there 
are extreme cases in which a mentally ill person directly 
threatens members of the public. When the mentally ill 
person is ultimately confronted by law enforcement, such 
confrontations can turn deadly unless proper steps are taken 
to de-escalate the situation. This is especially true when a 
suicidal person attempts to create a “suicide by cop” scenario.

When a person with a serious mental illness is taken 
into custody, special rules must be followed to ensure that 
necessary and proper treatment is provided. Special legal 
protections are also available to seriously mentally ill persons 
after they are arrested. Sometimes, all criminal proceedings 
against such persons will be temporarily stayed until they 
become mentally competent to understand what is happening 
to them; and once their cases do proceed, they may be able 
to present evidence of their mental illness in defense of 
the criminal charges. This can happen, for instance, if the 
behavior resulted from the illness, and the illness affected the 
person’s ability to understand whether the conduct was right 
or wrong.

Guardianship Cases
Sometimes, for reasons other than mental illness, people 

lack the mental capacity to make decisions for themselves, 
and this can make them potentially dangerous to themselves 
because they are unable to care for themselves on their 
own. Some lack this capacity due to a major neurocognitive 
disorder like dementia, or some sort of traumatic brain 
disorder. Others lack this capacity because of intellectual or 
developmental disabilities. By law, minors automatically lack 
sufficient capacity to make legal decisions for themselves, 
and in those cases—depending upon the minor’s condition—
it may be necessary to have a temporary or permanent 
guardian appointed to make decisions for the minor. 

Specific Courts Assigned to Handle Mental Health Issues and 
Guardianships

Cases involving mental health commitments are handled 
by the Bexar County Mental Health Court, under the 
jurisdiction of Bexar County Probate Court 1.18 Cases involving 
mentally ill individuals who are arrested for misdemeanor 
offenses are generally assigned to Bexar County Court 12. 
Currently, there is no comparable District Court specifically 
designated to handle mentally ill defendants who are accused 
of committing felonies. Cases involving guardianships are 
handled by Bexar County Probate Courts 1 and 2.

Hospital Procedures Regarding Treatment of a Patient 
Who Has Been Committed

Professionals Involved in the Treatment Process
Before beginning the process of having a loved one 

committed, the person seeking the commitment must 
understand how the mental health system works. Once the 
patient is admitted, several officials may be involved in the 
patient’s care and treatment. The main person in charge of the 
treatment is a psychiatrist, who should visit with the patient 
on a regular basis, sometimes daily. The psychiatrist also 
determines the patient’s official diagnosis and prescribes any 
necessary medication. 

The patient may also be seen by a psychologist or 

counselor. These individuals help the patient understand 
more about his or her condition and treatment. Psychologists 
or counselors can also help patients learn the skills needed to 
adapt to their conditions, like developing insight or daily life 
skills to ward off a crisis or relapse.

The nursing staff is responsible for the day-to-day 
maintenance of the patient. Nurses ensure that the patient 
has necessary food, clothing, and access to basic hygiene 
products. They also ensure that the patient is taking the 
prescribed medications. In the process, nurses make daily 
notes about the patient’s condition and behavior.

Usually, a case manager is assigned to the patient, as well. 
The case manager’s duty is to keep track of administrative 
issues and serve as the main point of contact for the patient’s 
family. Before the patient is released from the facility, the case 
manager is supposed to set up a pre-discharge meeting with 
the patient and his or her family, or with other individuals 
who are supporting the patient. 

General Rules of the Facility
Once the patient is admitted, a number of specific rules 

regarding the hospital stay must be followed. Some rules 
impose standard conditions, such as visitation hours and 
restrictions on the types of items that can be brought into 
the facility or given to the patient. Other rules may surprise 
family or friends who, in some cases, will be denied post-
admission access to their loved one.

HIPAA—Protecting the Patient’s Privacy Rights
The health care facility has a legal duty to protect 

the patient’s privacy rights under the Health Insurance 
Portability & Accountability Act (HIPAA).19 However, the 
way it goes about protecting the patient’s privacy can create 
serious problems for the family members and friends who 
brought the patient in for help in the first place. If the patient 
is a child, or a ward, then his or her parent or guardian can 
legally and automatically obtain information about his or 
her condition. However, if the patient is an adult, the facility 
will not give out any information about the patient to anyone 
without proper authorization. This prohibition applies to the 
patient’s spouse, other family members, and even the person 
who brought the patient in for help. 

Some facilities take these privacy protections so seriously 
that if a loved one calls to check on the patient, the facility may 
refuse to confirm that the patient was admitted to the hospital. 
Even if the facility does confirm admission of the patient, the 
doctors and staff in charge of the patient’s treatment may 
refuse to discuss the patient’s condition without the patient’s 
consent. This lack of cooperation can be very difficult for 
those who are trying to check on the patient’s well-being.

HIPAA Authorization Form
If the patient has signed a HIPAA Medical Record Release 

form, then the person that the patient named in the form will 
be able to obtain medical records relating to the patient’s 
mental health treatment.20 However, the patient has the right 
to revoke this authorization at any time.21 The revocation 
must be in writing,22 but surprisingly, nothing in the HIPAA 
rules requires a patient to be competent in order to revoke 
the authorization. Further, even though a person may have a 
signed HIPAA release form from the patient, he or she may 
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still face resistance from the hospital staff until that form is 
presented to the proper administrative officials.

Power of Attorney Documents
Another tool that may be useful in obtaining information 

about the patient’s condition and treatment is a Medical 
Power of Attorney, which is used to designate an agent 
to make decisions for the patient who is unable to make 
decisions for him or herself. 23 However, the person named as 
the patient’s agent may still end up being denied access to the 
patient’s information because many local hospital facilities 
refuse to honor Medical Power of Attorney documents in 
mental health commitment cases.

This reluctance appears to be based upon differing views 
as to when a Medical Power of Attorney becomes effective, 
and what it allows the named agent to do. Most power of 
attorney documents specify that they will allow the agent 
to make decisions for the principal only when the principal 
becomes “unable to make [his or her] own health care 
decisions and this fact is certified in writing by [his or her] 
physician.”24 The average person might assume that a person 
who has been committed to a mental institution against 
his or her will is “unable” to make his or her own health 
care decisions. Clearly, in these circumstances, the medical 
professionals have determined that the patient is unable to 
make his or her own treatment decisions. Nevertheless, many 
facilities insist that the patient is still “able” to decide if he or 
she wants to share his or her health information, and if his or 
her doctor is allowed to talk to family members.

Notably, a Medical Power of Attorney prohibits the agent 
from forcing a person to be committed to a mental hospital.25 
The document also specifies that treatment cannot be given to 
a patient over his or her objection, regardless of whether he 
or she has executed a Medical Power of Attorney or whether 
he or she is competent.26 In addition, the Medical Power of 
Attorney can be revoked orally or in writing by a patient 
“without regard to whether the principal is competent or the 
principal’s mental state.”27 

Declaration for Mental Health Treatment
After HIPAA was enacted, the Texas legislature created 

the Declaration for Mental Health Treatment form,28 which 
is supposed to help resolve some of the aforementioned 
privacy and treatment discrepancies. The purpose of the form 
is to allow persons to specify what kinds of mental health 
treatment they are willing to consent to in advance, in the 
event they are “incapacitated” and not in a position to make 
such decisions for themselves.29 

What differentiates this document from a Medical Power 
of Attorney is that it cannot be revoked while the patient is 
still “incapacitated.”30 Thus, a patient cannot change his or her 
mind about the instructions provided in the document, unless 
the patient understands the ramifications of such a decision. 
Presumably, a person who has been committed to a mental 
health facility has been determined to be “incapacitated,” but 
the statute is not clear about that. By definition, a person is 
“incapacitated” if: 

. . . in the opinion of the court in a guardianship 
proceeding under Chapter XIII, Texas Probate Code, 
or in a medication hearing under Section 574.106, 
Health and Safety Code, a person lacks the ability 

to understand the nature and consequences of a 
proposed treatment, including the benefits, risks, 
and alternatives to the proposed treatment, and lacks 
the ability to make mental health treatment decisions 
because of impairment.31

This definition seems to indicate that a person can only 
be found “incapacitated,” if he or she is facing a guardianship 
hearing, or a hearing on whether he or she may have to be 
forcibly medicated. The definition, therefore, leaves open the 
question of whether a physician has to follow the patient’s 
wishes in the absence of such hearings. Consequently, 
the definition may not apply during the initial 48- to 72-
hour period of detention, or even during a longer period 
of detention that may follow. The statute says only that “a 
physician or other health care provider shall comply with the 
declaration to the fullest extent possible.”32

In addition, there are a number of exceptions to the 
Declaration form that a physician can rely on to disregard 
the patient’s wishes. A physician does not have to follow the 
Declaration in cases where there is already a court order in 
place for detention and involuntary medication of the patient, 
or “in case of an emergency when the principal’s instructions 
have not been effective in reducing the severity of the 
behavior that has caused the emergency.” 33 The physician 
must respect the patient’s wishes, however, if the patient 
refuses to submit to “electroconvulsive treatment or other 
convulsive treatment.34

The statute notes that the Declaration “does not limit any 
authority . . . to take a person into custody; or . . . to admit or 
retain a person in a mental health treatment facility.”35 In other 
words, a patient cannot refuse in advance to being placed in a 
mental hospital against his or her wishes. Even if the patient 
has specified such a refusal, the physician does not have to 
follow those instructions, assuming the legal circumstances 
warrant such a commitment.

The statute also says that the Declaration will supersede 
any conflicting instructions in a Durable (Financial) Power 
of Attorney,36 but the statute does not specifically mention 
whether it supersedes any specific instructions in a Medical 
Power of Attorney. The Declaration will even take precedence 
over the instruction of the patient’s guardian, if the guardian 
was appointed after the patient signed the Declaration.37

The statute does not address whether a person can 
specifically consent in advance to designate someone with 
the power to get access to their medical records and make 
treatment decisions for him or her (as in the Medical Power of 
Attorney). Presumably, the patient could do so as part of his 
or her right to declare “preferences or instructions regarding 
mental health treatment.”38 Currently, no Texas court cases  
answer these basic questions.

The Access Code
Another way to potentially gain access to information 

regarding a patient is to obtain the patient’s “access code” 
from the hospital. This may seem like a simple process at first, 
but this code can only be released with the patient’s consent. 
Unfortunately, a person who has just been admitted to a 
mental health facility is not necessarily coherent enough to 
make decisions regarding release of his or her access code, so 
this is one of the many “Catch-22” problems the family may 
encounter in trying to help the patient.



San Antonio Lawyer    9    May-June 2017

Patients suffering from paranoia or delusions may believe 
that their loved ones are “out to get them.” Patients may also 
be resentful of family members who had them committed 
against their will, and may fear that their family will use 
access to their health care providers to ensure that they remain 
stuck in the facility even longer. A patient may deny release of 
his or her access codes for any of these reasons.

Meeting with the staff in charge of the admission process 
to discuss these issues up front can be critically important, 
but there is no guarantee that the staff will even mention the 
existence of the access code. A person could leave the facility 
without any awareness of the importance of this code, only 
to find out later that it prevents him or her from getting any 
information about the admitted loved one.

Once a person has the access code, the staff is supposed 
to provide him or her basic information about the patient. 
However, even in cases where a patient has agreed to release 
information about his or her condition, the patient may 
revoke the release at any time. This means that the patient’s 
loved ones could end up on a merry-go-round of having 
access one day and then losing it the next day. One day, the 
staff may be giving them a comprehensive overview of the 
patient’s condition and the proposed treatment plan, and the 
next day, the staff may refuse to talk to the family at all.

Complications from Not Being Able to Receive Information
The last part of this process can be particularly troubling 

for the patient’s family, as a family member is often in a better 
position than the patient to explain what has been going 
on with the patient. The family member may also be the 
person the patient relies on to meet his or her basic needs, 
like food, clothing, and shelter. The facility’s refusal to release 
information, or even listen to what the family members have 
to say about about the patient, can be counter-productive to 
the patient’s treatment and recovery.

This refusal to involve the family in the patient’s 
treatment can also create problems concerning the patient’s 
release. The medical facility may call the very same family 
member, to whom they have been denying access, in order 
to arrange for pick-up when the patient has been scheduled 
for release. Most facilities also try to set up a pre-discharge 
meeting with the family to help develop a release and relapse 
prevention plan. Unfortunately, such meetings may be set up 
with little or no advance notice to the family.    

This lack of communication can create other problems, 
too. Not allowing the family access to the patient’s medical 
records can create serious roadblocks to ensuring that the 
patient gets the proper medication. Often, family members 
are responsible for ensuring that the patient gets proper 
medication as soon as the patient leaves the facility. In some 
cases, the patient is released with no medication, or only 
enough to last a day or two. The family member is then 
expected to immediately fill the necessary prescriptions for 
the patient. A good support system of family and friends 
increases the chances that the patient will comply with his or 
her treatment regimen.

No Central Agency to Assist in Navigating the System
A variety of public and private agencies are designed to 

assist those suffering from mental illness or mental incapacity 
and their families. Each agency has its own particular 

agenda and serves its own distinct function. Some agencies 
deal with helping people understand the medical aspects 
of mental illness or incapacity. Other agencies help steer 
people to support groups and counseling options. Still others 
help people learn how to apply for government benefits, if 
available. However, patients and their families have no central 
agency or national organization to which to turn for answers 
to all of their questions. Few agencies are designed to clearly 
explain all the legal issues and ramifications of going through 
the civil commitment process, criminal justice process, and 
guardianship process. Without such a centralized agency, the 
job of getting proper medical and legal help for those in need 
becomes all the more difficult.

Stephen H. Gordon is a general practitioner 
and owner of The Gordon Law Firm, P.C. His 
practice consists of Family Law, Criminal 
Law, Personal Injury, Bankruptcy, and Wills 
and Estate Planning.
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hen I entered law school twenty years ago, I 
expected to obtain a legal education, but I didn’t 

expect to develop an enduring friendship with someone 
eighteen years younger than I. On the first day of law school, I 
sat down next to a young woman with a sweet face and curly 
hair. I introduced myself. The young woman responded, “I’m 
Crystal Chandler, but you can call me Crystal Chandelier. I’ve 
heard that all my life.” And thus began my friendship with 
now Judge Crystal Chandler, presiding judge of County Court 
at Law No. 13. Crystal—that’s who she was to me then—and 
I sat next to each other for every law school class, except for 
the time she took Mortgages and I took Conflict of Laws. We 
studied together most weekends; we studied together for 
final exams; we studied together for the Bar Exam. When you 
spend that much time with a person, you learn a lot about her 
character. And character, that’s what Crystal has!

Judge Chandler came from a challenging background, 
but the details are unimportant. It’s enough to say her 
background laid a foundation for humility and perseverance. 
Judge Chandler worked hard for everything she’s obtained. 
During undergraduate school at University of Incarnate 
Word, her professors encouraged her to go to law school. She 
wasn’t interested in becoming a lawyer, but she respected 
her professors enough to at least investigate what lawyering 
entailed. She obtained a job as a runner for Frank Rivas & 
Associates, where part of her job was taking legal pleadings 
to the county courthouse for filing. After reading those 
pleadings while she stood in line to file them, she changed 
her mind about law school, applied to St Mary’s University 
School of Law, and was accepted.

In law school, I witnessed the work ethic that had gotten 
her that far. Crystal studied hard. She wasn’t happy with just 
passing; she strove to learn as much as she could and reach 
her full potential. Professor Laura Burney hired Crystal as 
her research assistant. Without the benefit of a course in oil 
and gas law, Crystal dove into case law and provided legal 
authorities for Professor Burney’s articles. By the time Crystal 
took the oil and gas course, she had taught herself that field 
and developed an interest in property law. She booked the Oil 
and Gas final exam.

Having developed an interest in property law, Crystal 
applied for the law school’s Civil Justice Clinic. Fate 
intervened and Professor Stephanie Stevens asked Crystal to 
interview for the school’s Criminal Justice Clinic. Crystal had 
no interest in criminal law, but Professor Stevens persuaded 
her to interview for the clinic. Professor Stevens and co-

interviewer Sally Justice were so enthusiastic and charismatic 
that Crystal quickly realized the Criminal Justice Clinic was 
the right choice. During that clinic experience, Crystal wrote 
her first appellate brief.

Because of her interest in property law, I assumed Crystal 
would work for a civil law firm and practice some form of 
property law after she graduated from law school. Fate 
intervened again. Shortly before graduation, Crystal learned 
about an opening at the Court of Criminal Appeals. Judge 
Sue Holland needed a briefing attorney, so Crystal applied. 
Judge Holland and her staff interviewed Crystal at the Court 
of Criminal Appeals, and Judge Holland offered Crystal the 
job before she left the building.

Crystal worked for Judge Holland for two years. 
Although she enjoyed her work there, she planned to practice 
property law when she left the Court of Criminal Appeals. 
Judge Holland challenged Crystal to work as an assistant 
district attorney for one year, so she applied for a position 
with the Bexar County District Attorney’s Office. She was 
hired right away.

Crystal was assigned to work as a misdemeanor 
prosecutor in County Court at Law No. 8. There, she handled 
a variety of misdemeanor cases. Although two prosecutors 
are usually assigned to a county court at law, Crystal served as 
the only prosecutor for many months. Despite the workload, 
she found time to travel to Hawaii and marry fiancé Michael 
Scott Zimmerer. Although Crystal planned to leave criminal 
law after her one-year commitment to Judge Holland, fate 
intervened yet again. After only one year as a misdemeanor 
prosecutor, Crystal was promoted to felony prosecutor.

Crystal was assigned to the Family Justice and Victim 
Protection Division—and first worked in Judge Mary Roman’s 
court. Later, she was assigned to Trial Division as a First 
Chair prosecutor and worked in Judge Juanita A. Vásquez-

By Regina Stone-Harris

Judicial Profile: 
The Honorable Crystal Chandler

W
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As you read this, your cell phone or 
tablet is likely within reach. 
Many of us have developed a phobia about not having our 
devices with us 24/7. You may even be reading this article 
on one of them. These pocket-sized devices have more 
computing power than the Apollo astronauts used to reach 
the moon. You likely get your email, phone calls, and text 
messages on these devices. You access your banking and 
financial accounts. You store all types of data on your phone, 
including personal information you do not want exposed. 
We use these devices as though they are computers, because 
they are. You should not overlook the relevant data stored 
on these devices when developing your electronic discovery 
(“E-Discovery”) strategy. I like to break down E-Discovery 
into five phases: Planning, Preservation, Processing, Analysis, 
and Production. 

Planning. When dealing with E-Discovery, consider 
mobile devices as part of the scope of the discovery. Any 
delay in preserving this data could result in inadvertent (or 
intentional) spoliation. Mobile devices can be lost or damaged 
more easily than computers. Because they have far less storage 
capacity than a computer, deleted data is overwritten more 
quickly. Deleted text messages can be recovered, but they 
are not as persistent as deleted data on a computer. Quick 
identification of the key information custodians and service 
upon them of the litigation hold letter are vital to achieving 

optimum results. 
During the period between the litigation hold letter and 

the E-Discovery court order or agreement, consultation with 
a forensic expert helps to ensure that the order or agreement 
is properly worded. I am routinely consulted AFTER this 
phase and am often asked to perform specific analysis not 
covered within the four corners of the order. The parties must 
then either hammer out a new agreement or return to court. 
Sometimes the parties have unreasonable expectations about 
what data can be recovered and are disappointed with the 
results. Early consultation with an expert can ameliorate, if 
not eliminate, these situations.

Preservation. Mobile device data preservation is similar 
to traditional computer forensic imaging, although a true 
forensic image of the entire contents of a device is not always 
possible. Forensic software used to access the data creates 
what is commonly referred to as a “phone dump.” Many 
Android devices can be “physically” imaged, meaning the 
entire contents of the device are copied. Apple devices cannot 
be physically imaged. The best evidence currently obtainable 
from an Apple device entails a “file system image” or an 
“Advanced Logical Extraction.” You should use these terms 
when drafting a preservation order or agreement. 

Processing. The completed “phone dump” is processed 
forensically using software that organizes the data and 
facilitates the search for relevant information. Cellebrite 
Physical Analyzer is the industry standard software for 
this purpose. Processing extracts the data and presents it in 
a searchable format. Processing decodes the data of many 
popular applications, including some “secret” apps such as 
SnapChat.

Analysis. Mobile device analysis typically provides: text 
messages (even some deleted messages), phone call logs, 
location data (i.e., where the phone has been), Facebook 
posts and messages, SnapChat messages and photos, photos 
taken or received, web history, web bookmarks, contacts, 
cookies, web searches, voicemails, documents, calendar 
entries, and wireless networks to which the device connected. 
Future software updates will render additional information 
searchable. Analysis also produces email data. However, 
due to Apple’s security, Apple devices will only show the 
information “about” the emails (e.g., to, from, subject, dates, 
etc.), not the content. Android device analysis typically yields 
all email data including content. The analysis may also reveal 
any “factory reset” after the date of the litigation hold letter, 
which could indicate possible spoliation. During the planning 
phase, make sure this level of analysis is considered, or your 
expert will not be able to look for that evidence.

Production. Production for mobile devices is straight 
forward. Your expert will create either a PDF or HTML (web-
based) document that contains the data specifically related 
to your litigation based on criteria in the order or agreement 
(search terms, date ranges, etc.). If the order or agreement 
requires it, opposing counsel can first review the data to 
determine if any privileged data is included, then provide a 
log to the expert with instructions on which items to redact. 
Once the data is redacted, opposing counsel can again review 
the production. This cycle can continue until opposing 
counsel is confident no privileged data is released. At that 
point, either the expert or opposing counsel can provide the 

E-Discovery 
and Mobile 
Devices
By David T. Gallant

- Continued on page 22 -
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In the middle of a divorce, the 
last thing on your client’s mind is 
estate planning. However, when the 
dust settles and the divorce is final, 
it is essential that your client put her 
financial house in order. Sections of 
the Texas Family and Estate Codes 
will protect your client’s assets from 
her former spouse.11 However, those 
statutes say nothing about who will 
inherit her estate. To make certain your 
client’s assets pass to those she loves, 
you should recommend she discuss her 
situation with an experienced estate 
planning attorney to discover what 
type of estate plan is best now that she 
is divorced.

What’s an Estate Plan?
A basic estate plan includes a will, 

power of attorney, medical power of 
attorney, directive to physicians, and a 
HIPAA release. The will instructs the 
executor how assets are to be distributed. 
The components of a will include a 
declaration that the document is the 
individual’s last will and testament, a 
paragraph identifying members of her 
family, a request that final medical and 
funeral expenses be paid, and a section 
disposing of her estate. The disposition 
section may list specific bequests of 
items to certain people (such as a house 
or vehicle), and will include a residual 
bequest giving the remainder of the 
estate to various listed beneficiaries. 

 Next comes a section 
defining what it 

means to 
survive (a 

beneficiary must survive to inherit), a 
paragraph establishing a contingent 
trust for minor beneficiaries (if needed), 
and a section appointing a primary 
and successor executor and trustee. 
Next will be a section listing powers of 
the executor and trustee, a spendthrift 
provision that protects assets from 
creditors, definitions, a signature 
block, and a self-proving affidavit for 
two witnesses to sign. A self-proving 
affidavit saves the time and expense 
of finding a witness to be present in 
court to prove up the original will. 
The affidavit substitutes for the sworn 
testimony of a witness verifying this is a 
valid last will and testament.  

A general power of attorney grants 
an agent (the person given the power to 
act if the person is unable to handle her 
own affairs) the authority to do most 
financial transactions. These powers 
include buying or selling real or tangible 
personal property, stocks, bonds, and 
commodities; making deposits; writing 
checks; operating a business; buying or 
collecting insurance; handling estate 
transactions; litigating; collecting 

government benefits or pensions; and 
dealing with tax matters. Typically 
the power of attorney becomes 
effective when a person is declared 
incompetent by a physician.

A medical power of attorney 
is similar to a general power 
of attorney, except it gives the 
medical power holder authority to 
make health care decisions when a 
physician certifies the individual is 
incompetent to make her own health 
care decisions. A person should 

discuss exactly how she wants end-of-
life medical conditions handled with 

the person holding the medical power 
of attorney.

A directive to physicians 
communicates a person’s wishes 
about end-of-life care. The directive 
to physicians is activated when, in the 
judgment of a physician, a person is 

Post-Divorce 
Estate Planning

By Harry L. Munsinger
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suffering from a terminal condition and 
is expected to die within six months, 
even with all available life-sustaining 
treatments. A directive to physicians 
informs doctors how end-of-life 
health care is to be handled. It directs 
physicians to either use all available 
life-sustaining treatments or employ 
only the health care needed to make 
the individual comfortable. A directive 
to physicians controls over the medical 
power of attorney, if both are available.

Finally, a HIPAA release is an 
authorization to disclose protected 
health information to one or more 
listed individuals. If a name is not on 
the HIPAA release form, a physician 
or hospital cannot disclose any health 
records to that person, even if he or she 
is a close family member.

More complex estate plans may 
include trusts to protect minor children 
or profligate persons and a family 
limited partnership to manage assets 
and reduce estate taxes. A trust is similar 
to a will: it controls the distribution of 
assets to beneficiaries. However, a trust 
has several unique features. First, if a 
trust is made irrevocable, it cannot be 
changed after it is executed. Another 
advantage is that a trust is never filed 
with a court, so there is no public record 
of the person’s assets. Also, a trust can 
distribute assets to a beneficiary over 
extended intervals, so a minor or a 
profligate beneficiary cannot squander 
his or her inheritance. Finally, the trustee 
of a trust can oversee the management 
and distribution of assets, allowing 
minor children or incompetent persons 
to enjoy a comfortable lifestyle.

A family limited partnership is a 
special type of estate plan that includes 
a general manager (often a trust) and 
limited partners (usually trusts) to 
manage and distribute assets to family 
members. A family limited partnership 
is especially suited to own and operate 
a family business, manage investments, 
protect assets from creditors, and lower 

estate taxes 
upon the 
death of the 
settlor. There are 
two major advantages 
of a family limited partnership: 
central management of a business or 
investment portfolio and a significant 
valuation discount when an individual 
makes a gift or when the estate passes at 
death. The discount is based on a lack of 
marketability of the limited partnership 
shares and lack of a controlling interest 
in the family partnership by the limited 
partners.

Texas Estate Code
The Texas Estate Code revokes a 

former spouse’s rights under a will or 
trust and offers some protection for 
unwary divorced persons. However, 
the Estate Code only controls who will 
not inherit assets; it is no substitute 
for a new will, power of attorney, 
medical power of attorney, directive 
to physicians, and HIPAA release. 
Only by drafting a new estate plan can 
a divorced individual be certain her 
assets will be distributed according to 
her intent.

Chapter 123 of the Estate Code 
was amended in 2007 to make it clear 
that if the testator (the person making 
a will) and her spouse are divorced, 
any existing will must be read as if the 
former spouse predeceased the testator. 
Section 123.001 of the Texas Estate Code 
states that if a testator is later divorced, 
all provisions of a will, including who 
will be executor of the estate, shall be 
read as if the former spouse and each 



relative of the former spouse did not 
survive the testator.22 In addition, any 
provisions of a pre-divorce will that 
transferred property to an irrevocable 
trust of which the former spouse is a 
beneficiary shall be read as if the former 
spouse has disclaimed (given up) the 
interest. Moreover, if a former spouse 
was named trustee of a trust, he will 
be treated as not having survived the 
testator.  

Section 123.001 precludes a former 
spouse from taking under a will or 
trust unless a court order or an express 
provision in a contract relating to the 
division of the marital estate provides 
otherwise. In other words, an individual 
can reappoint her former spouse as 
executor or trustee or rename him as a 
beneficiary by court order or contract.

The Texas Legislature drafted 
Chapter 123 of the Estate Code to protect 
divorced individuals from the effects of a 
will executed prior to divorce. However, 
because the provisions of the Estate 
Code are complicated, it is not easy for 
an executor to handle the estate of a 
deceased person who left in place a will 
drafted prior to divorce. The pre-divorce 
will controls the transfer of assets, but 
it must be read in conjunction with the 
Texas Estate Code, which determines 
what cannot happen. This is a needlessly 
complicated and potentially dangerous 
situation for descendants and heirs. A 
far better approach is to draft a post-
divorce estate plan clearly stating who 
shall take assets on the death of a person 
and who will hold the power of attorney 
and medical power of attorney. 

Other sections of the Texas Estate 
Code limit the rights of a former spouse 
to exercise a power of attorney or enjoy 
the benefits of an insurance policy or a 
retirement plan. For example, section 
751.053 of the Texas Estate Code states 
that unless a durable power of attorney 
is drafted specifically to survive 
divorce, the agency power of a former 
spouse terminates when the parties are 
divorced.33 The Estate Code does not 
replace a former spouse with another 
agent. To do that, your client needs a 
post-divorce estate plan.

Texas Family Code 
Section 9.301 of the Texas Family 

Code terminates the designation of a 
former spouse as beneficiary of a life 
insurance policy at the time the divorce 
is rendered, unless the divorce decree 

specifically re-designates the former 
spouse as the insurance beneficiary, the 
former spouse is re-designated as the 
beneficiary of the insurance policy after 
the divorce is final, or the former spouse 
is designated to receive the insurance 
proceeds as a trustee of a child of the 
marriage.44

Texas Family Code § 9.302 
terminates the designation of a former 
spouse as a beneficiary of any individual 
retirement account, employee stock 
options, other savings plans, bonuses, 
profit-sharing plans, or other employee 
benefit plans in force at the time the 
decree is rendered.55 However, if the 
divorce decree re-designates the former 
spouse as a beneficiary, the former 
spouse is re-designated as a beneficiary 
post-divorce, or the former spouse is 
designated to receive the proceeds of the 
employee benefit plan as a trustee for a 
child of the marriage, the re-designation 
stands.

In all these cases, the Texas Estate 
Code and the Texas Family Code 
specify that the assets in question—be 
they probate assets, trust assets, life 
insurance proceeds, powers of attorney, 
or beneficial interests in an employee 
or individual retirement account—are 
inherited as if the former spouse had 
died or disclaimed prior to divorce. This 
statutory protection prevents a former 
spouse from taking assets if the person 
dies. However, many individuals do 
not name alternate beneficiaries in their 
will, life insurance policies, pensions, 
or other employer compensation plans. 
Even if they do, the assets may pass to 
their minor children through the custody 
of an ex-spouse as a constructive trustee 
for their children. This is a situation 
ripe for misunderstanding at best, and 
susceptible to fraud at worst. Better to 
draft a new estate plan to make certain 
your client’s assets pass to loved ones 
without inadvertently falling under the 
control of a former spouse.  

If there are minor children involved 
in a divorce, it is best to draft a living 
trust for the children and name the 
trustee of the children’s trust as the 
beneficiary of the person’s estate in the 
new will. This way, your client decides 
who will be the custodian of assets for 
her children. Without a trust, if the will 
lists minor children as beneficiaries, 
the surviving parent/ex-spouse will 
automatically become a constructive 
trustee of the assets and manage them 

for the children. Thus, an individual 
may end up with little control over 
how her assets are used by and for 
her children if she dies while they are 
minors and she did not revise her will or 
draft a new trust. If the person drafts a 
living trust for minor children, the trust 
can specify the timing of distributions 
to the children as minors and adults. 
Additionally, the settlor can name the 
trustee of the children’s trust so her 
ex-spouse will not gain control of the 
children’s money. 

 Another situation that can create 
problems post-divorce is when there 
are minor children from two marriages. 
How can a person ensure the proper 
disposition of her estate under these 
conditions? The best approach is to 
draft a new post-divorce estate plan that 
specifies who will be the executor of the 
will and who will inherit; and if there are 
minor children, will establish contingent 
trusts for them. Family situations can 
become complicated. For example, will 
a new wife be fair to children from a 
former marriage? Should a new spouse 
be named as executor of the estate? The 
best approach is to recommend your 
client discuss her unique situation with 
an experienced estate planning attorney 
so that she can avoid these problems.

Living Trusts
Individuals who are concerned 

about financial privacy, are part of a 
blended family, or want to protect their 
assets from creditors often use a living 
trust to manage some or most of their 
assets. A living trust offers several 
advantages over a will as part of a basic 
estate plan. First, a trust is a private 
document that is never filed with a court, 
so assets remain private and protected 
from public view. Additionally, if there 
are children from a prior marriage, 
a living trust becomes irrevocable at 
death and cannot be modified except 
by a probate court. Finally, a living trust 
places another layer of legal protection 
between assets and potential creditors. 
Specifically, a creditor cannot attach any 
assets in a trust until they are distributed 
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t is imperative to remain mindful 
of several rules the Supreme Court 
of Texas has adopted to protect the 

privacy interests of minor children. The 
name of any person who was a minor 
when the underlying suit was filed is 
classified as “sensitive data,” just like 
a Social Security number or a driver’s 
license number. See Tex. R. App. P. 9.9(a)
(3). An electronic or paper document 
containing a minor’s name “may not be 
filed with a court unless . . . redacted.” Id. 
R. 9.9(b). In parental-rights termination 
cases and juvenile court cases, “a minor 
must be identified only by an alias.” Id. R. 
9.8(b)(1)(A). 

These rules aim to strike a balance 
between the public’s interest in judicial 
proceedings and individuals’ privacy 
rights. The state has a legitimate interest in 
protecting the privacy of minor children. 
In Cox Broad. Corp. v. Cohn, the Supreme 
Court of the United States explained,

If there are privacy interests to be 
protected in judicial proceedings, the 
States must respond by means which 
avoid public documentation or other 
exposure of private information. 
Their political institutions must 
weigh the interests in privacy with 
the interests of the public to know 
and of the press to publish.

420 U.S. 469, 496 (1975). Texas has done 
so by enacting statutes and promulgating 
rules regarding the names of minor 
children and adult victims of certain 
criminal offenses.

In our appellate review, the Fourth 
Court of Appeals enforces the constitutions 
and laws of the United States and Texas. 
We are responsible for ensuring all 
filings comply with privacy protections 
for minor children. The Fourth Court’s 
Internal Operating Procedures require 
staff attorneys to review these filings and, 

specifically, to ascertain whether these 
filings comply with the applicable rules. 
If counsel fails to preserve and protect 
the privacy of minors as required by law, 
we may—and most likely will—strike the 
filing. This applies to any non-compliant 
notice of appeal, motion, appendix, 
exhibit, mandamus petition, or appellate 
brief. When counsel files non-compliant 
documents requiring the court to strike 
a filing, counsel not only violates privacy 
protections for victims and minors, but 
also inconveniences the court and the 
parties by creating unnecessary delay. 

When filing a document with 
the court, counsel should ensure the 
document filed—whether a notice of 
appeal, appendix, exhibit, motion, 
mandamus petition, or appellate brief— 
does not use or show the full name 
of a minor child. Thus, counsel must 
redact the name, either electronically or 
manually. Several apps and computer 
programs are available to electronically 
redact PDF documents before they are 
filed with the court. If such aids are 
unavailable, counsel can print hard 
copies of documents containing sensitive 
information, use a pen or marker to “black 
out” the name, and scan the redacted 

version into an electronic form. But 
remember, electronically filed documents 
must be “text searchable,” Tex. R. App. P. 
9.4(j)(1). Thus, manual redaction requires 
using an optical character reader (OCR) 
program to convert the scanned image 
back into a searchable PDF document. 
A party who files a redacted document 
also “must retain an unredacted version 
of the filed document,” as provided in 
Texas Rule of Appellate Procedure 9.9(c). 
Strictly following these procedures can 
help avoid filings being struck, which 
in turn prevents inconvenience and 
unnecessary delay to the parties and this 
court, but more importantly ensures the 
privacy of minor children is preserved 
and protected. 

By Justice Luz Elena D. Chapa
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Fourth Court Update:

Justice Luz Elena D. 
Chapa was elected to serve 
on the Fourth Court of 
Appeals effective January 
1, 2013. Justice Chapa 
is a dual-graduate of St. 
Mary’s University and 
practiced civil trial law 
with a concentration in 

products liability for twelve years prior to her 
election.



Gardner’s court. Her work involved criminal offenses of 
physical and sexual abuse of children, sex crimes against 
adults, and family violence ranging from felony assault to 
murder. She no longer considered leaving criminal law.

During her years as a felony prosecutor, Crystal expanded 
her family with the births of sons Luke and Thomas. For a 
few years, she job-shared with Lorina Rummel (now Judge 
Rummel) in order to spend more time with her sons. When 
a job opened in the District Attorney’s Appellate Division, 
Crystal returned to full-time work.

Along the way, Crystal became aware of the evils of 
human trafficking. Determined to do something to stop it, she 
co-founded a non-profit organization to educate the public 
about human trafficking. Crystal traveled throughout the 
state speaking to various groups about human trafficking, 
but targeted truck drivers. Ultimately, the non-profit evolved 
into a nationwide non-profit called “Truckers Against 
Trafficking.” In 2013, the United Nations named “Truckers 
Against Trafficking” one of the best anti-human trafficking 
organizations in the world.

Fate intervened again when Monica Gonzalez announced 
she would not seek re-election as judge of County Court at 
Law No. 13. Because that court is one of two misdemeanor 
courts dedicated to family violence offenses, Crystal saw 
running for judge of this court as an opportunity to make 
positive changes. She says although most of her experience 
flowed from felony prosecutions, there is more opportunity 
to make a difference in misdemeanor cases, before violence 
escalates to the felony level.

After an election that required a primary run-off, Crystal 
was elected judge of County Court at Law No. 13. She took 
office on January 1, 2015, and faced about 1,800 active cases. 
She worked hard to reduce the number of active cases, while 
new cases were filed. One year later, the docket ranged 
between 900 and 1,000 active cases. Judge Chandler’s goal is 
to set a trial date within two months of the filing of a charging 
document and to adjudicate a case within six months of the 
first trial setting. Despite the challenges of managing 900 to 
1,000 active cases, Judge Chandler prepares for, and carefully 
considers, each case. A defendant, victim, witness, or lawyer 
in her court can expect to be treated with respect.

When asked whether she likes the job, she quickly 
responded, “I love it. I am so blessed to have the opportunity 
to make a difference.” Asked about her plans for the future, she 
said she intends to run for re-election, but her most important 
plan is to do a good job rearing her sons. The citizens of Bexar 
County will benefit from both plans.

I don’t see my friend as often as I did in law school, 
but I can’t help but be proud of her. She’s a great lawyer, a 
dedicated public servant, a loving wife and mother. I have no 
doubt she will continue to be a great judge for Bexar County.

Regina Stone-Harris works as a Legal 
Research and Writing Instructor at St. 
Mary’s University School of Law.
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28 U.S.C. § 1404(a) Motion to Transfer
Bacchanal Hospitality, LLC v. Cured, LLC, 
SA-16-CV-207 (Lamberth, R., Feb. 24, 
2017).

Plaintiff operated the restaurant 
called “Cured” in the historic 
Pearl Brewery on the San Antonio 
Riverwalk, while defendant 
operates a small store called 
“Cured” in Boulder, Colorado. 
Both parties sought temporary 
and permanent injunctive relief 
enjoining the other from infringing 
upon the “CURED” trademark. 
When plaintiff filed a trademark 
application for the registration of its 
“CURED” trademark for restaurant 
services, it was refused on the basis 
of likely confusion with defendant’s 
registered mark. Defendant moved 
to transfer the case to Colorado. 
The Fifth Circuit has adopted 
private and public interest factors 
most appropriate for determining 
whether a 28 U.S.C. § 1404(a) 

transfer is for the convenience of the 
parties and witnesses, in the interest 
of justice. The private factors are 
(1) the relative ease of access to 
sources of proof; (2) the availability 
of compulsory process to secure 
the attendance of witnesses; (3) 
the cost of attendance for willing 
witnesses; and (4) all other practical 
problems that make trial of a case 
easy, expeditious, and inexpensive; 
and the public factors are (1) the 
administrative difficulties flowing 
from court congestion; (2) the 
local interest in having localized 
interests decided at home; (3) the 
familiarity of the forum with the 
law that will govern the case; and 
(4) the avoidance of unnecessary 
problems of conflict of laws [or 
in] the application of foreign law. 
Court found no private or public 
interest factors favoring transfer at 
this time. Based on the breadth of 
the claims and counterclaims and 
the lack of evidence presented, 
the court was not convinced that 
transfer would render the action 
more convenient.

Summary Judgment; Pretext
Beltran v. Union Pac., R.R. Co., 5:15-CV-
1019-RP (Pitman, R., Feb. 21, 2017).

Court granted employer’s motion 
for summary judgment where 
employee alleged discrimination 
on the basis of sex (male), ethnicity 
(Hispanic), age (over forty-five), 
and disability (morbid obesity). 

Employer stated that employee’s 
positive drug test was the reason 
for his termination. Creating a fact 
dispute as to the accuracy of the 
drug test result does not suffice to 
create a fact dispute as to pretext. 
Rather, competing evidence about 
the objective correctness of a fact 
underlying an employer’s proffered 
explanation for termination does 
not in itself make reasonable an 
inference that the employer was 
not truly motivated by its proffered 
justification. Nothing in the record 
suggests that employer’s decision-
makers were not genuinely 
motivated by testimony ruling 
out an innocent cause for a false 
positive.

Class Action Certification and Notice; 
Sanctions
Espinoza v. Stevens Tanker Division, LLC, 
SA-15-CV-879 (Rodriguez, X., Feb. 7, 
2017).

Employee dispatcher sued under 
the FLSA individually and on 
behalf of all similarly situated 
present and former employees of 
defendant who were misclassified, 
not properly paid for all overtime 
due, and/or not paid for all hours 
worked. Court granted conditional 
class certification. Employee 
was ordered to send a notice to 
potential class members with a 
date-specific deadline for opting-
in. In a FLSA action, the court has 
a managerial responsibility to 

If you are aware of a Western District 
of Texas order that you believe would 
be of interest to the local bar and 
should be summarized in this column, 
please contact Soledad Valenciano 
(svalenciano@svtxlaw.com, 210-787-
4654) or Melanie Fry (mfry@dykema.
com, 210-554-5500) with the style and 
cause number of the case, and the entry 
date and docket number of the order.

Federal Court Update
By Soledad Valenciano and Melanie Fry
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oversee the joinder of additional 
parties to assure that the task 
is accomplished in an efficient 
and proper way. Court ensures 
that notice is timely, accurate, 
and informative by monitoring 
preparation and distribution of 
the notice as early in the case as is 
practicable. Court-approved notice 
ensures that putative class members 
receive accurate and timely notice 
concerning the pendency of the 
collective action in order to make 
informed decisions about whether 
to participate, and limits any 
opportunities for abuse, including 
misleading communications, in 
the class action process. Despite 
the court’s order and the parties’ 
agreement, class counsel issued 
four notices that contained 
language that deviated from the 
parties’ agreed upon language and 
included statements that would 
mislead the recipient. By way of 
sanction, the court ordered that 
should class counsel be successful 
in recovering a settlement or 
judgment in this case, neither he 
nor his law firm may recover any 
attorney’s fees for the prosecution 
of any of the opt-in plaintiffs who 
signed their opt-in forms after 
receiving the second, third, or 
fourth notice, and that class counsel 
pay the reasonable attorney’s fees 
incurred by defendant employer for 
their filing of a Motion to Void Opt-
In Consents.

WARN Act
Sisney v. Trinidad Drilling, L.P., 15-CV-
132 (Lamberth, R., Jan. 30, 2017).

Employees filed suit, alleging 
that their terminations were in 
violation of the WARN Act, which 
requires employers who employ 
over 100 employees to give 60 
days’ advance written notice 
before ordering a plant closing 
or mass layoff at a single site of 
employment. Employees alleged 
the terminations took place at three 
separate “single sites” within the 
requirements of the WARN Act. 
Under the WARN Act, a mass layoff 
or plant closing is predicated on 
the loss of employment occurring 
at a single site of employment 
where such loss also involves fifty 
or more employees. In the Fifth 

Circuit, the general rule is that 
“separate facilities are separate 
sites” if all three factors identified 
in 20 CFR 639.3(j)(3) are met: 
(1) the separate facilities are in 
reasonable geographic proximity 
of one another; (2) they are used 
for the same purpose; and (3) they 
share the same staff and equipment. 
Here, court granted employer’s 
motion for summary judgment as 
a reasonable jury could not find 
that the employer ordered a mass 
layoff or plant closing under the 
WARN Act. Employees failed 
to raise a genuine fact issue on 
whether the employee reductions 
at any of its rigs resulted in the 
loss of employment at a single site 
of employment for at least fifty 
employees. Employees presented 
no evidence that employer’s rigs 
can be aggregated into single sites of 
employment based on geographic 
location and have failed to raise a 
genuine fact issue on whether the 
rigs are in a reasonable geographic 
proximity or have a common 
operational purpose.

Default Judgment; Service
Wild v. Control, 5:16-CV-00010-OLG 
(Garcia, O., Jan. 10, 2017).

Photographer obtained a default 
judgment. Defendant moved 
to vacate the judgment due to 
undisputed improper service and 
motion was granted. Although 
Defendant “knew” of the default 
judgment, actual notice of 
litigation is insufficient to satisfy 
requirements of the Federal Rules 
of Civil Procedure governing 
service of process. The Fifth Circuit 
has concluded that when a district 
court lacks jurisdiction over a 
defendant because of lack of service 

of process, the judgment is void 
under Rule 60(b)(4), and the district 
court must set it aside.

Soledad Valenciano practices commercial and real 
estate litigation with Spivey Valenciano, PLLC. 
Melanie Fry practices commercial litigation and 
appellate law with Dykema Cox Smith.
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to a beneficiary.
Texas Estate Code § 123.052 states 

that the dissolution of a marriage revokes 
any provision in a trust instrument 
executed prior to divorce that disposes 
of assets to a former spouse or gives 
a former spouse the right to appoint 
someone else to receive the property.6 

Specifically, the Estate Code revokes 
any power of appointment held by the 
former spouse or relative of the former 
spouse who is not a relative of the 
divorced person. The Estate Code also 
revokes any appointment of a former 
spouse as a representative, trustee, 
conservator, agent, or guardian in any 
fiduciary or representative capacity. 
This provision does not apply if a court 
order, the trust instrument, or an express 
provision in a contract relating to the 
division of the marital estate provides 
otherwise.

Any interest granted to a former 
spouse in a trust is revoked under 
section 123.052. The interest passes as 
if the former spouse had disclaimed 
(renounced) the interest granted in the 
trust provision or had died immediately 
before the dissolution of the marriage. 
Thus, the Texas Estate Code gives a 
divorced individual some protection 
against claims on trust assets by a 
former spouse. However, the protection 
is only negative—it revokes the former 
spouse’s rights. There is no affirmative 
statement of how the trust assets will 
be distributed in the Estate Code. The 
better practice is to include specific 
affirmative language in a new trust 
stating how your client wants her trust 
assets distributed and who will serve 
at trustee. The only way to be certain 
a trust reflects your client’s intent is to 
revise her estate plan post-divorce.

Finally, for larger, more complex 

estates that include a family business or 
a large investment portfolio, and may 
face estate tax liabilities, the divorced 
individual should consider establishing 
a family limited partnership. Generally, 
trusts will serve as the managing 
and limited partners of the family 
limited partnership. This arrangement 
centralizes management of a business 
and can create an estate tax discount 
for each trust. The estate tax discount 
happens because limited partnerships 
are difficult to market and they own a 
minority—not a controlling—interest 
in the family business or portfolio. A 
family limited partnership estate tax 
discount can save or eliminate estate 
taxes on trust assets at the death of the 
divorced individual. Also, the family 
limited partnership places another layer 
of legal protection between the divorced 
individual’s assets and his creditors.

Harry Munsinger’s practice is limited to 
Collaborative Divorces, Estate Planning, 
and Probate matters. He is the owner of the 
Law Office of Harry L. Munsinger in San 

Antonio, Texas. Harry 
holds a Ph.D. in 
psychology from the 
University of Oregon 
and a J.D. from Duke 
University School of 
Law, where he was a 
member of the Duke 
Law Journal.

ENDNOTES
1See, e.g., texas faMily CoDe ann. §§ 9.301, 
9.302, texas estate CoDe ann. ch.123; Id.§ 
751.052. 
2texas estate CoDe ann. § 123.001(b).
3Id. § 751.053.
4texas faMily CoDe ann. § 9.301.
5Id. § 9.302.
6texas estate CoDe ann. § 123.052.
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final report to the requestor. 
The next time you consider E-Discovery and dream about the great evidence 

you will find on the other side’s computers, don’t forget about those little 
computers we all carry with us. They may have more relevant information than all 
the opposition’s servers combined!

David Gallant is a licensed Private Investigator and former 
Federal Computer Crime Investigator. He has almost thirty years’ 
investigative experience and over twenty-two years focusing on 
computer-related investigations. He has provided digital forensic and 
E-Discovery services in Texas and nationwide for sixteen years, and 
has been certified as an expert witness in federal, state, and military 
courts.





PLANNING FOR 
TOMORROW IS 
THE EASY PART
Preparing for years 
to come is another thing
You may be on stable fi nancial footing today…but investing over the 
longer term takes sophisticated planning. Our Investment Management 
Group’s highly credentialed team actively manages each portfolio to 
provide personal attention and deliver desirable results.

OUR FINANCIAL KNOWLEDGE 
IS YOUR FINANCIAL EDGE.

800.531.7650
www.broadway.bank

210.283.6700 | 39 Financial Centers  

INVESTMENT PRODUCTS: NOT FDIC INSURED | NOT A DEPOSIT 
 NOT INSURED BY ANY FEDERAL GOVERNMENT AGENCY 

 NOT BANK GUARANTEED | MAY LOSE VALUE

to come is another thing
You may be on stable fi nancial footing today…but investing over the 
longer term takes sophisticated planning. Our Investment Management 
Group’s highly credentialed team actively manages each portfolio to 
provide personal attention and deliver desirable results.

OUR FINANCIAL KNOWLEDGE 
IS YOUR FINANCIAL EDGE.

www.broadway.bank

210.283.6700 | 39 Financial Centers 

INVESTMENT PRODUCTS: NOT FDIC INSURED | NOT A DEPOSIT 
FEDERAL GOVERNMENT AGENCY 

 NOT BANK GUARANTEED | MAY LOSE VALUE


